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Minister’s foreword

Public land is of great importance to all Victorians. From parks and
forests to local sports fields and recreation reserves, public land
supports Victorians’ physical, social, and cultural wellbeing and
Victoria’s liveability.

Public land allows us to spend time in the great outdoors, provides us with opportunities for recreation, and
protects our natural environment. It provides valuable resources and supports other activities that contribute
to Victoria’s economy, including tourism. Public land also supports the government to deliver services to
Victorians, including education, health, and transport.

Connection with land and waters is fundamental to Traditional Owners’ identity and culture, and public land
has a critical role in this. The Victorian government has committed to enabling self-determination for
Traditional Owners and other Aboriginal Victorians, including in relation to land, water, and heritage rights.

Realising and protecting the value of Victoria’'s public land is a key priority for this Government. In addition to
supporting Traditional Owners’ self-determination, public land can assist communities’ recovery from crises,
and their ongoing resilience, for example, through initiatives that assist regional economies by creating
opportunities for nature-based tourism, or that enable the reuse of historic buildings by local communities.

Given the great significance of Victoria’s public land to the whole community, it is essential that the
management of this important asset is supported by modern legislation that recognises and reflects its value.

Victoria’s public land legislation needs renewing and modernising to bring it into the 21t century, and the
government has committed to doing this. The proposed reforms will not change any current land uses;
however, we are improving the framework through which public land can be managed effectively for the
benefit of the whole community into the future. This will:

 enable Traditional Owners’ self-determination in relation to public land, including providing greater
opportunities for Traditional Owners to manage public land and apply their cultural knowledge and practice

introduce a new Public Land Act to support communities to realise the value of public land—for example,
through streamlined processes for granting tenures and other approvals, guided by clear principles and
subject to proportional checks and balances to ensure appropriate use of public land, and assisting
regional economies by enabling appropriate use of public land

provide appropriate tools to support the management of public land, including responding to future
emergencies and crises, such as enabling the effective closure of public land to ensure the safety of the
community in an emergency.

Importantly, any reforms to the legislative framework will continue to support the government’s commitment
to managing bushfire risk in a way that is integrated with public land management. A separate review
process is currently underway to review the legislative framework for fuel management to enable more
effective planning and delivery of bushfire management across different land tenures, and any reforms
arising out of this will be integrated into the renewed public land legislation.

We invite submissions on the proposed directions for renewing and modernising Victoria’s public land
legislation. Your important contributions will help shape the final proposals that will be incorporated into the
legislation. Thank you to all those who contribute to this submission process.

The Hon. Lily D’Ambrosio MP

Minister for Energy, Environment and Climate Change
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Renewing Victoria’s public land legislation

Victoria’s public land (including marine areas) covers approximately 9 million hectares, or nearly 40 per cent
of the state. It is a vital community asset that supports Victorians’ physical, social, and cultural wellbeing and
Victoria’s economic prosperity and liveability. This land is of fundamental importance to its Traditional
Owners.

Victoria’s Public Land
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However, despite this, much of Victoria’s current public land legislation is outdated and does not reflect
contemporary views and values of public land. It is also complex and does not adequately support efficient
and effective public land management. While some of the key Acts, the Crown Land (Reserves) Act 1978,
Forests Act 1958 and Land Act 1958 were enacted 50 to 70 years ago, many of their provisions date back
even earlier, as long ago as the 1800s. This means that many of their provisions reflect the priorities of the
time in which they were drafted—settlement, alienation, occupation, or use—rather than contemporary views
of public land as a vitally important community asset. They also do not recognise the Traditional Owners of
Victoria’s public land.

The government has committed to developing a new Public Land Act to replace these Acts and better
support the management of a variety of public land. The new Public Land Act will operate alongside the
National Parks Act 1975, which will be retained with some modernisation. This paper sets out the
government’s proposals to implement these reforms.

Renewing Victoria’s public land legislation will ensure that it:
 enables Traditional Owners’ self-determination in relation to public land
« supports communities to realise the value of public land through the appropriate use of public land

* provides appropriate tools to support the management of public land, including responding to future
emergencies and crises to ensure community safety on public land.
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Supporting Traditional Owners’ self-determination

What is now Victoria’s public land was owned and cared for by Traditional Owner groups for thousands of
generations prior to European colonisation. Traditional Owners managed the land through a deep spiritual
understanding of the environment and strong cultural practices.

The process of colonisation in Victoria irrevocably changed the lives of Victoria’s Traditional Owners, with
effects still being felt today. Victoria’s earliest public land legislation sought to promote the sale of public land
for its use for the Colony, without the consent of its Traditional Owners. The current Crown land Acts derive
from this past.

The Victorian government has committed to enabling self-determination for Traditional Owners and other
Aboriginal Victorians, including in relation to land, water, and cultural heritage rights. The reform of Victoria’s
public land legislation is an opportunity to enable Traditional Owners’ self-determination by reframing the
legislation and addressing key gaps and limitations in Victoria’s public land legislation that currently limit this.

From an initial review of the legislation, and discussions with Traditional Owners to date, some of the key
issues with the current public land legislation relate to limitations in Traditional Owners’ opportunities to
manage public land, and a lack of formal mechanisms to allow Traditional Owners to incorporate cultural
knowledge into public land management. The current Crown land Acts also do not adequately recognise
Traditional Owners.

The table below sets out proposals to address these issues, which will be finalised in partnership with
Traditional Owners. These would sit within the broader framework for recognising and protecting Traditional
Owners’ rights, including through the Traditional Owner Settlement Act 2010.

Current gaps and limitations  Proposals to support Traditional Owners’ self-determination

Insufficient recognition of The renewed legislation would include guiding objectives and principles to promote
Traditional Owners Traditional Owners’ self-determination and recognise Traditional Owners’
knowledge of, and rights and interests in, public land management: see Appendix A.

New public land management categories, and purposes for managing each
category would be underpinned by a purpose relating to protecting Traditional
Owners’ rights and interests in public land: see Appendix B.

Lack of formal mechanisms to ~ The renewed legislation would include a mechanism to formally recognise strategies
incorporate cultural knowledge and plans developed by Traditional Owners (e.g. Country plans). This could provide

and practice in land a formal means for Traditional Owners to incorporate their cultural knowledge into
management public land management—for example, through cultural burning.

Limitations in land The renewed legislation would enable a spectrum of land management
management opportunities opportunities for Traditional Owners, including improving the current arrangements

that provide for joint management between Traditional Owners and the State, and
overcoming legislative barriers that currently prevent Traditional Owners from being
directly appointed as public land managers.

Realising the value of Victoria's public land 4
Renewing Victoria's public land legislation



A New Public Land Act

Realising the value of public land

A new Public Land Act will assist in overcoming some of the barriers and issues posed by the current
legislative framework, which dates back to the 19" century, is overly complex, inadequately aligned with
public land values and risks, and insufficiently flexible to deal with emerging challenges and opportunities.

Issues and challenges posed by Victoria’s current public land legislation
Public land users

Currently, people seeking approvals to use public land face significant processes that are disproportionate to any risk
to public land values, and may add greatly to the time to grant approvals. The following are examples of such
situations:

¢ A licence to operate a food truck in the car park of a public park is subject to a Parliamentary disallowance process,
adding at least four to six weeks to the time in which the licence could be granted.

e A community group seeking permission to hold a short-term event in a community hall needs approval from the
Minister or Minister’'s delegate.

Delivering projects and infrastructure

The complexity and inflexibility of the legislation makes it hard to deliver new projects and infrastructure, or
accommodate new uses on public land, for example:

e Changing the use of land that is permanently reserved requires an Act of Parliament, even where this is
disproportionate to the nature of the land, adding at least 12 months to its timing and significant costs.

¢ Delivering new infrastructure for the community, such as bike trails or electricity cables, can be complex and slow
due to the many different underlying land statuses and multiple Acts under which Victoria’s public land is currently
managed, potentially requiring tenures or approvals under four or more Crown land Acts.

Equipping public land managers to meet modern challenges

A new Public Land Act will also provide appropriate tools to equip public land managers to meet modern
challenges facing public land, including climate change, the increasing complexity of public land use, and the
need to respond to and support recovery from emergencies that impact on communities, such as bushfires.

Ensuring public safety during emergencies

The significance and scale of the 2019-20 bushfire season, and the more recent response to the coronavirus
(COVID-19) pandemic highlighted the need for clear, effective legislative tools to ensure public safety on public land
during emergencies and crises.

A key aspect of responding to such situations is the need to close areas of public land when necessary for public
safety reasons. However, because public land is currently managed under multiple different Acts, and powers to
close various types of public land vary, this can be overly complex and time consuming, which poses particular
difficulties during emergency situations.

The renewed public land legislation would include clear, consistent powers and procedures for responding in times of
emergency and other crises, including facilitating public land closures in the interest of public safety. This will also
bring greater clarity regarding powers, roles, and responsibilities for planning for such events, and for assisting with
recovery.

The renewed public land legislation will also include a simplified framework for public land managers, including the
approximately 1200 committees of management, local councils, and other statutory land managers, which are
currently appointed and manage public land under multiple Acts. This will provide the Minister with appropriate
powers to oversee, direct and support public land managers, assisting both in times of emergencies and in ensuring
everyday public land management is as effective as possible.
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Proposed framework for a new Public Land Act

To renew Victoria’s current public land legislation, the Crown Land (Reserves) Act, Forests Act and Land Act
will be consolidated into a new Public Land Act with the following elements:

» a simplified legislative framework, with clear objectives for public land management and setting out
public land management (decision making) principles (see Appendix A)

» simple and clear public land categories and accompanying purposes, which, while not changing any
current uses or protections of public land, will provide greater clarity about the purposes for which an area
of public land should be managed and what activities can occur in those areas (see Appendix B)

» a modernised public land manager framework to ensure land managers have sufficient autonomy and
direction (aligned with risk) to manage public land in the best interests of the community, as well as to
facilitate greater opportunities for Traditional Owners to be involved in public land management

- contemporary public land management tools to provide for strategic and management planning and to
support community involvement in the management of public land

+ a streamlined framework for tenures (e.g. leases and licences) and other authorisations focused on
enabling appropriate uses while protecting public land values (see Appendix C)

- modernised compliance, enforcement, and regulation provisions to better support public land
managers in protecting public land values.
Modernising the National Parks Act

The current National Parks Act will continue to operate alongside the new Public Land Act, with some
modernisation to ensure significant parts of Victoria’s diverse natural environment continue to be protected in
the most effective way, including:

* better recognising and supporting Traditional Owners’ connections to and management of National Parks
Act land

« refining park categories and category purposes (see Appendix B)

» modernising the compliance and enforcement framework to be consistent with the new Public Land Act
» making technical refinements to the Act so that it is easier to read and use.

There will be no changes to the permitted uses and levels of protection currently afforded to land managed
under the National Parks Act.

Transitioning to the new legislation

The implementation of the new public land legislation will be supported by appropriate transitional

arrangements.

The renewal of Victoria’s public land legislation will not:
® change currently accepted land uses

* reduce the protection currently afforded to Victoria’'s protected areas or change the extent of Victoria’s existing public
land

affect the current protections afforded to Traditional Owners’ rights and interests, including procedural rights under
the Traditional Owner Settlement Act and native title rights

affect current tenures—these will be retained under their current terms and conditions and future tenures will be
issued under the new or modernised legislation.
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Next steps

You are invited to provide a submission in response to this paper. To make a submission please visit the
website engage.vic.gov.au, where you will have the option to respond to a survey. Alternatively, you may
provide written comments, or upload a submission. In doing so, you may wish to answer some or all of the
questions set out in Appendix D.

The submission period is open from 8 April 2021 to 14 May 2021.

Feedback received during this submission period will be used to develop the new legislation, along with
ongoing discussions with Traditional Owners and targeted consultation with various stakeholders on detailed
aspects of the new legislation of key relevance to them (e.g. current public land managers).

Realising the value of Victoria's public land
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Appendix C: Mandatory requirements for granting
tenures

The current Crown land Acts contain many outdated powers to issue tenures and other authorisations
relating to public land (e.g. licences and leases), including bespoke provisions for specific uses. This has led
to an unnecessarily complex and inefficient framework for tenures and authorisations—including up to 20
different tenure types across the different Acts, each with different requirements—so that process and
prescription is not well aligned with the potential risks to public land values. The new Public Land Act will
streamline, simplify, and consolidate the current tenures and other authorisation powers currently found in
the Crown land Acts.

As part of the process for assessing whether a tenure or other authorisation should be granted, the new
Public Land Act will require consideration of the potential impact of the tenure on public land values, through
mandatory requirements and considerations, as set out below. While this is not intended to significantly
change the types and range of tenures and authorisations that are issued, the requirements will provide
clarity to the assessment process, and ensure appropriate checks and balances are built into the new, less
prescriptive framework.

Other legislative requirements may also be relevant to the assessment process (e.g. the Traditional Owner
rights framework established under the Traditional Owner Settlement Act and any rights relating to tenures
Traditional Owner groups may have under Recognition and Settlement Agreements made under that Act).

Requirements and considerations Explanation
A proposed tenure must:

¢ not detrimentally impact on the use and This requirement is intended to provide a ‘public benefit’ test.

management of the land for the Under the new Public Land Act, all land will be categorised into one of
purposes associated with the relevant 16 public land categories (e.g. coastal reserve, State forest), with
public land category applying to that associated purposes to guide its management (see Appendix A). This
land requirement focuses on whether the proposed tenure will support or

impact on those purposes.

If it will not meet this requirement, a process will apply to refer the
tenure to either the Minister or Parliament for approval or disallowance.

¢ be consistent with any public land rules Under the new Public Land Act, the Minister will have the power to issue
made under the new Public Land Act public land rules—these will be rules directed at all or particular land
managers, specifying how they may exercise powers under the Public
Land Act (e.g. requiring land managers to set particular conditions for a
class of lease), or how they should operate more generally (e.qg.
governance requirements). The rules will be developed following
appropriate consultation and be publicly available.

Public land managers will be required to act consistently with a relevant
public land rule. This will address a key gap in the current Crown land
Acts, in that they provide few tools for the Minister to guide and direct
public land managers.

Such rules will enable prescription for certain land uses if required,
within the broad, flexible framework to be established by the new Public
Land Act.

¢ not be inconsistent with any strategy or The renewed public land legislation will include powers to issue
management plan applying to the land strategies and management plans, to ensure a strategic and consistent
approach to public land management.

This requirement is intended to support this strategic and management
planning framework.
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Requirements and considerations

Explanation

In deciding whether to grant a tenure, a decision maker must consider:

whether the proposed tenure would
support the use and management of the
land for the purposes associated with
the relevant public land category
applying to that land

the potential for adverse cumulative
impacts of multiple or incremental
decisions over time

the impact on current and potential uses
of the land, and whether it will support
multiple uses of land where appropriate

whether the area of occupation is the
reasonable minimum to support the
purpose of the tenure

whether it is appropriate to use public
land rather than private land for the
proposed tenure, given its intended
purpose, and any potential impacts on
the community, either positive or
negative

whether the tenure would provide
suitable economic return for the use of
public land

for long-term leases, whether the tenure
would be in the best interests of the
State.

Similar to the requirement above relating to whether the proposed
tenure would detrimentally impact on the use and management of the
land for the purposes associated with the relevant public land category
applying to that land, but specifically allows for consideration of potential
positive outcomes of the tenure.

This mandatory consideration is intended to support the protection of
public land values.

This mandatory consideration is intended to support multiple uses of
public land where possible.

This mandatory consideration is intended to minimise impacts of tenures
on public access and use of public land.

This mandatory consideration is intended to minimise impacts of tenures
on public access and use of public land.

This mandatory consideration is intended to encourage a strategic use
of public land resources, including consideration of direct and indirect
financial and other economic benefits for the State from the proposed
tenure.

This mandatory consideration is intended to provide an additional ‘public
benefit’ test for such tenures.
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Appendix D: Questions

You are invited to make a submission on the proposals set out in this consultation paper. Please visit the
website www.engage.vic.gov.au, where you will have the option to respond to a survey. Alternatively, you

may provide written comments, or upload a submission. In doing so, you may wish to address the following:
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